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Preliminary note
Household customers have new 
rights in the prevention and settle-
ment of arrears on credit agreements 
as a result of the coming into force 
of several legal and regulatory acts 
which establish rules and proce-
dures to be complied with by credit 
institutions.

The new legal framework establishes 
a general regime which outlines 
measures aimed at the preven-
tion and out-of-court settlement of 
arrears on credit agreements. It also 
establishes an extraordinary regime 
for protection of housing loan bor-
rowers in a very difficult economic 
situation. In addition, safeguard 
measures were defined for bor-
rowers as regards the termination, 
resumption and renegotiation of 
credit agreements to purchase an 
owner-occupied home and rules 
relating to late payment interest and 
fees have been amended.

All rules and regulations applicable 
to arrears on credit agreements, in-
cluding the understandings to be 
followed by credit institutions, have 
been published by Banco de Por-
tugal on the Bank Customer Web-

site (www.clientebancario.bportugal.
pt). The new legal regimes are de-
scribed in detail on the website so 
that household customers can fully 
understand them.

This information is also available 
on the website of the National Plan 
for Financial Education – “Todos 
Contam” (www.todoscontam.pt) – in 
the section on the planning of the 
household budget. Further infor-
mation on this issue can be found 
on the Consumer Website of the 
Directorate-General for Consumers 
(www.consumidor.pt).

This publication, which is available 
for download on the Bank Customer 
Website, summarises the main rights 
and duties of household customers 
in the prevention and settlement of 
arrears and includes all applicable 
rules and regulations. Banco de 
Portugal will update this publication 
whenever necessary.
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Brief description of the regimes
Household customers facing difficul-
ties in complying with their obliga-
tions under credit agreements have 
a series of rights established by law. 
These rights apply in the prevention 
and settlement of arrears on credit 
agreements.

Household customer rights

Arrears prevention

Credit institutions are required to 
implement procedures allowing for 
regular monitoring of credit agree-
ments, so as to prevent their custom-
ers from entering into arrears. For 
that purpose, credit institutions shall 
develop a Pre-Arrears Action Plan 
(PRAP) (Decree-Law no. 227/2012,  
of 25 October 2012).

Household customers who warn 
credit institutions about their pay-
ment difficulties, due, for example, to 
being unemployed or ill, have a right 
to receive from the credit institution a 
document with a description of their 
rights and duties. The credit institu-
tion should also inform them about 
the contacts to be used in commu-
nications with it.

Credit institutions should assess the 
household customers’ creditworthi-
ness and, where they consider that 
the latter have the means to avoid 
entering into arrears, they should put 
forward solutions that are suitable to 
the household customers’ financial 
situation, objectives and needs.

Arrears management

Household customers in arrears on 
obligations under their credit agree-
ments have a right to be entered 
into the Out-of-court Arrears Settle-
ment Procedure (OASP) (Decree-Law 
no. 227/2012, of 25 October 2012).

The OASP applies to most credit 
agreements concluded with house-
hold customers. It does not depend 
on compliance with any conditions 
for access, nor request by the house-
hold customer, who may, neverthe-
less, do so. 

Household customers have a right to 
receive a document informing them 
about their rights and duties under 
the OASP. Following the assessment 
of the household customers’ credit-
worthiness, credit institutions shall 
present one or more restructuring 
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proposals deemed suitable to the 
customers’ financial situation.

During negotiation, the law grants 
household customers a series of 
guarantees. Among these, credit insti-
tutions are prohibited from termi-
nating credit agreements, bringing 
legal proceedings against household 
customers with a view to redeeming 
credits or assigning the said credits 
to third parties.

Household customers in a very diffi-
cult economic situation in arrears on 
payment of their housing credit instal-
ments may benefit from the extraor-
dinary regime for protection of hous-
ing loan borrowers (Law no. 58/2012 
of 9 November 2012 as amended by 
Law no. 58/2014 of 25 August 2014).

Access to this extraordinary regime 
depends on a request by household 
customers, who should meet a series 
of requirements.

Customers with access to this regime 
are entitled to debt restructuring 
if credit institutions verify that they 
have the financial capacity to pay 
the instalments of the restructured 
housing credit agreement. 

The regime also envisages the adop-
tion of exceptional measures, which 
may lead to a partial or full cancel-
lation of the debt.

If entered into the extraordinary 
regime, household customers benefit 
from a series of guarantees, notably 
the prohibition of credit institutions 
from foreclosing the mortgage.

Legal and Regulatory framework governing 
arrears on credit agreements

Arrears management

Housing
loans

Extraordinary regime

Housing loans 
(owner-occupied homes)

OASP

Arrears prevention

PRAP

Other
credit
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Renegotiation of the housing 
credit agreement

Household customers with difficulties 
in paying housing credit instalments 
may request that credit institutions 
renegotiate the loan’s financial con-
ditions with a view to reducing the 
debt burden. However, renegotiation 
is only possible if there is agreement 
between the household customer 
and the credit institution.

In case of renegotiation, credit insti-
tutions cannot increase the charges 
on credit agreements for the pur-
chase or construction of owner-
occupied homes, notably through 
a rise in stipulated spreads, if such 
renegotiation has resulted from:

•	 a change in the credit holder due 
to divorce, legal separation, disso-
lution of a life partnership or death 
of either one of the spouses, so 
long as the loan’s monthly instal-
ment represents a debt burden 
for the new holder’s household of 
less than 55 per cent, or 60 per 
cent in the case of households 
with two or more dependents.

The household’s gross annual income 
corresponds to income received dur-
ing the previous calendar year, no 
expenses being deducted.

•	 lease of the property that serves as 
collateral for the housing credit, as 
a result of:

-	 any of the borrower’s hou-
sehold members being unem-
ployed; or

-	 a change in the place of employ-
ment of the borrower or any 
first-degree relative in a direct 
descending line, to a location at 
a distance of more than 50 km, 
resulting in a change in resi-
dence.

The leasing agreement should in-
clude the following elements:

•	 reference to the fact that the pro-
perty is mortgaged as collateral 
for a housing credit agreement; 
and

•	 the tenant’s obligation to depo-
sit the rent payment into the 
borrower’s bank account associa-
ted with the loan.
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Assistance Network 
for Indebted Consumers (ANIC)

Household customers in pre-arrears 
or arrears on the payment of their 
credit instalments may receive infor-
mation, advice and assistance from 
the entities making up the Assistance 
Network for Indebted Consumers.

These entities are accredited by the 
Directorate-General for Consumers, 
following an opinion issued by Banco 
de Portugal.

Recourse by the household customer 
to an entity belonging to the assis-
tance network is free of charge.

Household customer duties

Household customers should mana- 
ge their credit liabilities responsibly, 

giving timely warning to credit institu-
tions about a possible risk of default.

Household customers should coop-
erate with credit institutions in seek-
ing solutions for the resolution of the 
arrears situation. 

Household customers should give 
timely response to any requests of 
credit institutions and provide all 
necessary information and docu-
ments. If they fail to do so, house-
hold customers may cease to benefit 
from the rights and guarantees they 
are entitled to under the legislation 
in force.

1.  Arrears prevention
Credit institutions should monitor 
the execution of their customers’ 
credit agreements on a permanent 
and systematic basis, so as to iden-
tify possible signs of payment diffi-
culties. They should also have struc-
tures in place to support household 
customers that communicate that 

they are having difficulties in credit 
payment and be ready to promote 
measures aiming at arrears preven-
tion. 

Household customers who warn 
credit institutions about the risk of 
defaulting on credit agreements, due, 
for example, to being unemployed or 
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ill, should receive a document from 
credit institutions describing all their 
rights and duties. They should also 
be informed about the credit insti-
tutions’ available contacts to receive 
communications.

Where they identify signs of default 
risk and where household customers 
warn of the existence of such risk, 
credit institutions should assess the 
customers’ creditworthiness with a 
view to confirming the existence of 
an actual pre-arrears situation.

If default risk is confirmed, credit insti-
tutions should present a proposal to 
restructure the agreement’s terms 
and conditions or propose credit con-
solidation, where applicable, should 
the customers be creditworthy.

For the purpose of assessing cred-
itworthiness, customers should 
provide the information and docu-
ments requested by credit institu-
tions within 10 days.

Credit institutions are obliged to 
monitor and promote the manage-
ment of pre-arrears situations, by 
implementing a Pre-arrears Action 
Plan (PRAP).

Household customers may complain 
to Banco de Portugal if they consider 
that credit institutions, after having 
been warned about a pre-arrears 
situation, did not provide due sup-
port. They may also complain in a 
Complaints Book that credit institu-
tions are required to have available 
at their branches.

2.  Arrears management
Failure to pay credit agreement in-
stalments on a timely basis has seri-
ous consequences for households. 
Household customers in arrears are 
subject to the payment of default 
interest, which add to their debt. 
In addition, credit institutions may 
bring legal proceedings to redeem 
their credit, which may lead to sei-

zure and subsequent forced sale of 
the household customers’ assets.

Household customers currently 
have at their disposal a series of 
mechanisms intended to promote 
the out-of-court settlement of credit 
agreement arrears situations. 
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General regime

The law provides for an Out-of-
court Arrears Settlement Procedure 
(OASP) (approved by Decree-Law no. 
227/2012, of 25 October 2012).

Under this procedure, household 
customers in arrears may benefit 
from a series of rights and guarantees 
aimed at promoting negotiation of 
out-of-court solutions for arrears 
resolution.

Extraordinary regime

Household customers defaulting 
on instalments relating to a credit 
agreement to purchase or construct 
an owner-occupied home and who 
are in a very difficult economic situ-
ation, as well as guarantors who are 
called by the credit institution to ful-
fil the obligations arising from those 
contracts and who are in a very dif-
ficult economic situation, may ben-
efit from the extraordinary regime 
for protection of housing loan debt-
ors (approved by Law no. 58/2012 of 
9 November 2012, as amended by 
Law no. 58/2014 of 25 August 2014).

Access to this regime depends on an 
express request from the household 
customer in arrears to the credit in-
stitution in question. Household cus-

tomers who make such a request and 
prove that they meet the conditions for 
access as set forth in the law, are enti-
tled to a debt restructuring plan pro-
posed by the institution, where viable.

Under exceptional circumstances, 
the credit institution may also pro-
pose other measures that may lead to 
partial or full cancellation of the debt. 
The law envisages three measures:

•	 the transfer of the property in lieu 
of payment;

•	 the sale of the property to a real 
estate investment fund for residen-
tial rentals (Portuguese acronym: 
FIIAH); or

•	 its exchange for a lower value 
property.

Rules applicable to late payment 
interest and fees

If a customer fails to comply with his/
her contractual obligations, the credit 
institution may require the payment 
of late payment interest and other 
fees and charges, which are added 
to the overdue principal. 

In 2013, the rules applicable to late 
payment interest and fees have been 
revised (Decree-Law no. 58/2013 of 
8 May 2013).
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Presently, in arrears situations, credit 
institutions may only claim the pay-
ment of:

•	 late payment interest. Resulting 
from the application of a maximum 
annual surcharge of 3 per cent 
which adds to the conventional 
interest. Late payment interest is 
calculated on a daily basis over the 
amount of the overdue instalment, 
for as long as non-compliance 
remains.

Example

Late payment interest rate = Conven-
tional Interest Rate (IAR) + 3%

Interest Rate = overdue instalment 
amount x (late payment interest /360)  
x no. of overdue days

•	 a recovery of arrears fee may be 
charged only once, for each over-
due instalment, and it may not ex-
ceed 4 per cent of the instalment’s 
amount, with a minimum value of 
EUR 12,00 and a maximum of EUR 
150,00. If the instalment exceeds 
EUR 50,000.00, the fee may not be 
above 0.5 per cent of its amount.

•	 the costs that the credit institution 
might have supported with third 

parties, on behalf of the customer 
after the overdue date, depending 
on the presentation of supporting 
documents.

Example

The household customer failed to 
pay on the contractual date the 
monthly instalment in the amount 
of EUR 350,00, entering in an arrears 
situation. In addition to the overdue 
instalment, the credit institution may 
require a late payment interest corre-
sponding to the nominal annual per-
centage rate (4 per cent) increased 
by a surcharge of 3 per cent.

If the customer pays the overdue 
amount in 20 days, he/she must pay 
the value of the instalment increased 
by the late payment interest corre-
sponding to the period of default. 
Additionally, the credit institution may 
charge a fee corresponding to 4 per 
cent of the instalment’s amount.

Total Amount to Pay = Monthly 
Instalment + Late payment interest 
(20 days) + Fee

Total Amount to Pay = €350 + (€350 
x 0.07/ 360 x 20) + (€350 x 0.04) = 
€350+ €1.36 + €14 = €365.36
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Rules when contacting customers

Credit institutions and entities hired 
by credit institutions are prohibited 
from making unfair, excessive or dis-
proportionate contacts with house-
hold customers in pre-arrears or 
arrears on obligations under credit 
agreements.

In particular, these entities must not:

•	 convey wrong, inaccurate or mis-
leading information;

•	 fail to identify the credit institution 
or service provider or not provide 
the respective contact details;

•	 be aggressive or intimidating;

•	 make contacts between 10 p.m. and 
9 a.m. in the household customer’s 
time zone, except where there is 
express prior agreement;

•	 use an address, telephone num-
ber, or any other contact detail 
that has not been provided by 
the household customer to the 
credit institution, except where 
the household customer’s contact 
details are publicly available.

2.1.  Arrears settlement gene-
ral regime
The negotiation model envisaged in 
the Out-of-court Arrears Settlement 

Procedure (OASP) is targeted at facili-
tating an agreement between the 
household customer and the credit 
institution to settle arrears situations 
while avoiding recourse to courts.

This negotiation model applies to 
most credit agreements concluded 
with household customers, with the 
exception of leasing agreements. 
Credit institutions are responsible 
for launching this process (OASP) and 
access to the procedure does not 
depend on any conditions, nor on a 
request made by household custom-
ers, although they may do so.

The credit institution is required to 
enter the household customer in 
arrears into the OASP:

•	 immediately after a request by the 
household customer to do so; 

•	 between the 31st and the 60th day 
following default; or

•	 as soon as the household custo-
mer, who has given prior warning 
about a risk of default, enters into 
arrears. 

Household customers are informed 
by credit institutions that they have 
been entered into the negotiation 
model envisaged in the OASP within 
5 days at most after this has occurred.
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After the customer in arrears has been 
entered into this procedure (OASP), 
the credit institution assesses the 
arrears situation and the customer’s 
creditworthiness. For this purpose, 
the customer must provide all the 
requested information and docu-
ments within 10 days. 

In the 30 days after this procedure 
(OASP) has been initiated, the credit 
institution should present the house-
hold customer in arrears with one or 
more settlement proposals. Within 
15 days after receipt of the credit 
institution’s proposal, customers 
may also propose solutions that they 
consider more suitable. The credit 

institution is free to accept or refuse 
such proposals.

The customer that comes to an 
understanding with the credit insti-
tution is bound to the new payment 
conditions, and the arrears situation 
ends for all purposes.

In the course of the OASP the credit 
institution is prohibited from:

•	 terminating the credit agreement; 

•	 initiating legal proceedings against 
the household customer with a 
view to redeeming the credit;

•	 assigning some or all of the credit 
to a third party.

Default

Contact with household 
customer

30 days
(at most)

Entry into 
the OASP

15 days 
(at most)

90 days 
(at most)

Intitution informs 
about entry into 

the OASP

Assessment
and presentation 

of proposals
Negotiation

Between  
the 31st

and the  
60th day

5 days
(at most)
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The credit institution may, howev-
er, terminate the OASP at any time 
where:

•	 seizure or preventive seizure of 
the household customer’s assets 
takes place; 

•	 the household customer enters 
into an insolvency procedure;

•	 the household customer does not 
have the financial capacity to settle 
arrears;

•	 the household customer does not 
cooperate in seeking solutions to 
settle the arrears situation, notably 
as regards information supply or 
timely response to the proposals 
presented; 

•	 the household customer commits 
acts which may jeopardise the 
credit institution’s rights or gua-
rantees, such as causing damage 
to the property used as collateral 
for the credit; 

•	 the household customer refuses 
the proposals presented by the 
credit institution or the credit ins-
titution refuses the proposals pre-
sented by the household customer.

The OASP terminates automatically:

•	 upon full payment of the sums 
in arrears; 

•	 upon agreement on settlement of 
the arrears situation; 

•	 on the 91st day after the household 
customer is entered into the OASP, 
unless the parties agree to extend 
this timeline; 

•	 upon the household customer’s 
declaration of insolvency.

When the institution concludes, as 
a result of the assessment of the 
household customer’s creditworthi-
ness, that the presentation of pro-
posals is unviable, it should inform 
the customer of the fact. In this case, 
the credit restructuring procedure is 
terminated (termination of the OASP).

In case of termination of the OASP, 
household customers in arrears on 
housing credit agreements who are 
also borrowers in credit agreements 
with other institutions may request 
intervention of the Credit Mediator, 
maintaining the guarantees envis-
aged in the OASP for an additional 
30 days.

2.2.  Arrears settlement 
extraordinary regime
Household customers in arrears on 
credit agreements for owner-occu-
pied homes who are in a particularly 
difficult economic situation may ask 
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the credit institution for access to the 
extraordinary regime for protection 
of housing loan borrowers, if they 
meet a series of conditions as pro-
vided for by law (Law no. 58/2012 of 
9 November 2012, as amended by 
Law no. 58/2014 of 25 August 2014).

The guarantors who have been 
called by credit institutions to fulfil 
the obligations arising from those 
credit agreements and who are in a 
very difficult economic situation may 
also request access to this regime.

In order to have access to the extraor-
dinary regime, household custom-
ers should submit a request to the 
credit institution with which they have 
signed a housing credit agreement.

The request may be submitted dur-
ing the judicial proceedings for credit 
execution as long as other creditors 
(such as the tax authority or social 
security) have not lodged claims 
under the process. In that case, the 
request should be submitted by the 
end of the deadline for opposing 
the execution or before the sale of 
the property used as collateral for 
the loan.

The household customer must sub-
mit the documents required by law 
or only those requested by the credit 
institution to prove fulfilment of the 

access conditions to this regime 
within 20 days of the submission of 
the access request or of the credit 
institution’s request.

Following receipt of the request or 
submission of the necessary docu-
ments, credit institutions have 15 days 
to communicate to household cus-
tomers if they meet the conditions for 
access to this regime. 

The extraordinary regime for pro-
tection of housing loan borrowers 
is transitional, being in force until 
31 December 2015. 

2.2.1.  Customer rights

Following receipt of the household 
customer’s request and until the 
customer receives the response to 
the request for access to the extraor-
dinary regime, the credit institution 
may not initiate a judicial proceeding 
to foreclose the mortgage. This guar-
antee remains in force if the request 
for access is granted.

Household customers who meet the 
conditions for access to the regime 
are entitled to a debt restructuring 
plan proposed by the credit institu-
tion. The credit institution must pre-
sent this proposal within 25 days fol-
lowing communication that access to 
the regime has been granted.
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If a judicial proceeding to foreclose the 
mortgage is under way, the granting 
of access to the regime also involves 
immediate suspension of the proce-
dure, and the credit institution should 
communicate such fact to the court.

The credit institution is not required 
to propose a restructuring plan when 
it verifies that its implementation is 
unviable. The credit institution may 
agree with the household customer 
to apply complementary measures.

Substitutive measures to foreclo-
sure may also be applied, such as 
transfer of the mortgaged property 
in lieu of payment, sale of the prop-
erty to a real estate investment fund 
for residential rentals (Portuguese 

acronym: FIIAH) or the exchange of 
the property for a lower value home.

2.2.2.  Conditions for access to the 
extraordinary regime

As long as they meet the conditions 
provided for by law, household cus-
tomers may request access to the 
extraordinary regime for protection 
of housing loan borrowers immedi-
ately after defaulting on an instal-
ment.

Conditions for access to the extraor-
dinary regime are the following:

1. The household customer is in ar-
rears on a credit agreement to pur-
chase, build or make ordinary or ex-
traordinary maintenance and repairs 

Extraordinary regime for protection of housing 
loan borrowers in a very difficult economic situation

Formalisation Restructuring plan Substitutive measures

Checking of compliance with condi-
tions for acess:
•	 Income
•	 Property value
•	 Others assets

Negotiation between 
the customer and the 

credit institution

Complementary measures 
(optional)

Submission of request 
by the customer

Application of the substitutive 
measure:
•	 Transfer in lieu of payment
•	 Sale to a FIIAH
•	 Exchange of the property

Substitutive measure 
proposed by the credit 

institution

Plan proposed
by the credit institution

Submission of request 
and documents by the customer

Credit institution’s granting/
denial of acess to the regime
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and improvements to an owner-oc-
cupied home.

2. The credit agreement is secured 
by mortgage on property that is the 
household customer’s owner-occu-
pied and sole home.

3. The property’s fiscal value, at the 
time of the request for access, does 
not exceed:

•	 EUR 100,000 in cases where the 
mortgaged property has a loca-
tion coefficient of up to 1.4; 

•	 EUR 115,000 in cases where the 
mortgaged property has a loca-
tion coefficient of 1.5 to 2.4;  

•	 EUR 130,000 in cases where the 
mortgaged property has a location 
coefficient of 2.5 to 3.5.  

4. The customer’s household is in 
a very difficult economic situation.

Household customers should imme-
diately inform credit institutions if 
any of the conditions for access are 
no longer met. 

2.2.3.  Very difficult economic 
situation 

The law defines households as being 
in a very difficult economic situa-
tion when the following conditions 
are met:

Unemployment/Decline 
in income

Unemployment of at least one of the 
borrowers, of the spouse or cohab-
iting partner;

or

Decline in household’s gross annual 
income of at least 35 per cent, where 
that decline has taken place in the 
12 months before the submission of 
the request for access.

Example
A couple with one child with a gross 
annual income of EUR 18,000 in 2011 
who presents a gross annual income 
in 2012 of EUR 11,700 has suffered 
a 35 per cent decline in their income.

Debt burden

The household’s debt burden for 
housing credit has increased to at 
least: 

•	 50 per cent if the borrower does 
not have dependents;

•	 45 per cent if the borrower has 
dependents;

•	 40 per cent to households with 
5 or more elements.

In the calculation of the household’s 
debt burden, credit institutions 
must consider all credit agreements 
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secured by mortgage on its owner-
occupied home, such as, for example, 
the related loans.

If the request for access is submit-
ted by a guarantor, credit institutions 
must consider, in addition to the costs 
of the secured credit, any expenses 
with mortgage credit agreements 
in which he/she acts as a borrower.

Example

In 2011, with a gross annual income 
of EUR 18,000 and a monthly housing 
credit instalment of EUR 632.41, the 
debt burden would be 42 per cent. 
With the gross annual income falling 

to EUR 11,700, the debt burden rises 
to 65 per cent.

Monthly mortgage 
credit instalment 

x 12

Household’s gross 
annual income

        x 100Debt 
burn

=
 

Financial assets

The total value of the household’s 
financial assets is less than half its 
gross annual income. 

The financial assets include the val-
ue of bank deposits or other finan-
cial savings products and securities 
(shares and bonds for example).

Default

Submission of request and documentation  
by the household customer

Formalisation

Checking of compliance with conditions for acess 
by the credit institution

Income

Property value

Other assets

Granting of acess 
to the regime

Denial of acess 
to the regime

or
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Property assets

The household’s property assets 
comprise only the property that is 
their sole, owner-occupied home 
and, where applicable, garages and 
non-buildable property, up to the 
total amount of EUR 20,000.

Gross annual income

The household’s gross annual income 
does not exceed 14 times the sum 
of the following: 

•	 100 per cent of the national mi-
nimum wage for each borrower 
(120 per cent where the household 
comprises only the borrower); 

•	 70 per cent of the national mi-
nimum wage for each of the 
household’s adults (non-borro-
wers);

•	 50 per cent of the national mini-
mum wage for each under-age 
member of the household. 

Example

For a household comprising a cou-
ple with a child that is under age, in 
which only one of the parents is bor-
rower, the gross annual income may 
not exceed EUR 15,554, calculated 
as follows: 

14 x (1.00 x €505 + 0.70 x €505 + 0.50 
x €505) = €15,554

For a household comprising only 
the borrower, the percentage of 
the value of the national mini-
mum wage to use is 120 per cent, 
meaning that the gross annual 
income may not exceed EUR 8,484  
(14 x (1.20 x €505)).

2.2.4.  Documents to be submitted

Household customers must submit 
the following documents to the credit 
institution in proof of their eligibility 
under the conditions for access to 
this regime:  

•	 the latest proof of personal inco-
me tax payment for the borrower’s 
household;  

•	 the latest three salary statements; 

•	 certificate of civil status showing 
the relationships between the 
household’s members;  

•	 certificate of fiscal residence of the 
household’s members; 

•	 ownership certificates issued by 
the land and commercial register 
for each household member; 

•	 property registration certificate 
for the property owned by the 
household’s members; 



22 BANCO DE PORTUGAL  •  Arrears on credit

•	 written statement by the hou-
sehold customer of compliance 
with all requirements for imple-
mentation of the regime to be 
applied; 

•	 statement issued by the Institute 
of Employment and Vocational 
Training in case of unemployment. 

Credit institutions may allow house-
hold customers to forgo submission 
of some of the above-mentioned 
documents.

After submitting the request for 
access to the regime or after the 
credit institution’s request, house-
hold customers have 20 days to 
provide the information and submit 
the required documents to the credit 
institution. 

The issuance of certificates required 
to access the extraordinary regime is 
exempt from fees and emoluments. 

2.2.5.  Debt restructuring plan

Credit institutions must present a 
debt restructuring proposal within 
25 days of informing household 
customers that they have met the 
conditions for access. 

The proposal presented must include 
payment methods for the outstand-

ing sums which are suitable to the 
financial situation of the customer’s 
household. The restructuring plan 
must not specify instalments involv-
ing a debt burden of over 40 per 
cent to households with 5 or more 
elements, 45 per cent if the borrow-
er has dependents, or 50 per cent 
otherwise.

The restructuring plan encompasses 
all the outstanding sums: princi-
pal outstanding, instalments, other 
due and unpaid charges and default 
interest. It may also include consoli-
dation of other bank debt taken by 
the household customer even where 
this is not in default.

After presenting the restructur-
ing proposal, credit institutions and 
household customers have 30 days 
to negotiate.

If the household customer refuses, 
does not formalize or pronounce 
about the credit institution’s debt 
restructuring proposal, they forfeit 
the right to substitutive measures to 
foreclosure.

During the execution of the restruc-
turing plan, household customers 
must prove each year that they still 
meet the conditions for access to the 
extraordinary regime. If any of the 
access conditions are no longer met 
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or the household’s economic situa-
tion deteriorates, credit institutions 
may alter the terms of the restruc-
turing plan.

2.2.5.1.   Description 
of the restructuring plan

The restructuring plan proposed by 
credit institutions under the extraor-
dinary regime must include at least 
one of the following measures:

•	 granting of a grace period for prin-
cipal or principal and interest – with 
a minimum duration of 12 months 
and a maximum of 48 months; 

•	 definition of a residual value in the 
repayment plan of up to 30 per 
cent of the principal outstanding; 

•	 reduction of the spread applica-
ble during the grace period or, in 
the case of a residual value having 
been chosen, during a period of 
up to 48 months, with a minimum 
spread of 0.25 per cent; 

•	 lengthening of the loan period 
up to a maximum of 50 years, 
where the loan is paid off before 
the oldest borrower reaches 
75 years of age; 

•	 granting of an additional indepen-
dent loan designed exclusively 

for the full or partial payment of 
mortgage credit instalments.

The restructuring plan that credit 
institutions agree with household 
customers may not worsen the oth-
er financial conditions of the credit 
agreement, with particular regard to 
the spread. Credit institutions also 
may not apply fees for renegotiating 
the contract.

2.2.5.2.   Non-viability of the res-
tructuring plan

Credit institutions may deem the 
restructuring plan unviable when 
its application implies a debt bur-
den for the customer’s household 
of over 40 per cent to households 
with 5 or more elements, 45 per cent 
if the borrower has dependents, or 
50 per cent otherwise.

Credit institutions are not required 
to propose a restructuring plan when 
they verify that its implementation 
is unviable.

In this case, within 25 days of inform-
ing household customers that they 
have access to the regime, credit 
institutions may:

•	 propose the application of com-
plementary measures; or 
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•	 inform the customer that they have 
the right to substitutive measures.

When the restructuring plan is 
deemed unviable during its imple-
mentation, because the debt burden 
of the household exceeds one of the 
limits outlined above, credit institu-
tions may propose the application 
of complementary measures to the 
customer. If it does not do so, the 
customer has the right to substitutive 
measures.

2.2.6.  Complementary measures

Credit institutions and household 
customers may agree to adopt com-
plementary measures when any of 
the following situations occurs:

•	 implementation of the restructu-
ring plan is unviable as it involves 

a debt burden for the household 
of over 40 per cent to households 
with 5 or more elements, 45 per 
cent if the borrower has depen-
dents, or 50 per cent otherwise; 

•	 the household customer defaults 
on three consecutive instalments 
under the restructuring plan.

The complementary measures to 
be agreed may be any of the credit 
agreement restructuring solutions 
that have not yet been applied, 
or others, such as a grace period 
for principal and interest of up to 
12 months or the partial reduction of 
the outstanding principal.

Adopting complementary measures 
is optional for credit institutions, even 
where customers request it.

Access to the regime

Restructuring plan proposed 
by the credit institution

Restructuring plan

Negotiation of the
restructuring plan

Negotiation 
of complementary measures

Definition of restructuring plan
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Upon adopting complementary 
measures, credit institutions may not 
worsen the credit agreement’s finan-
cial conditions, such as the spread. 
Credit institutions also may not apply 
fees for renegotiating the contract. 

2.2.7.  Substitutive measures 
to foreclosure

Household customers have the right 
to substitutive measures to foreclo-
sure when: 

•	 the restructuring plan is unviable 
and the credit institution chooses 
not to propose complementary 
measures to the household cus-
tomer; or  

•	 the household customer defaults 
on three consecutive instalments 
under the restructuring plan and 
does not reach an agreement with 
the credit institution on adopting 
complementary measures. 

The substitutive measures laid down 
by law are as follows:

•	 transfer in lieu of payment of the 
mortgaged property; 

•	 sale of the property to a real estate 
investment fund for residential 
rentals (Portuguese acronym: 
FIIAH); 

•	 exchange of the property for a 
lower value home.

The application of a substitutive meas-
ure involves the termination of any 
mortgage foreclosure proceedings 
under way.

It is up to credit institutions to val-
ue the property for the purposes 
of applying substitutive measures. 
Valuation costs are borne by the 
household customers, who have the 
right to request the valuation report 
immediately.

2.2.8.  Conditions for applying 
substitutive measures

Household customers must submit 
a request to their credit institution 
within 30 days of the events giving 
rise to the application of substitu-
tive measures, specifying that they 
wish those measures to be applied 
and declaring that the conditions for 
access to the extraordinary regime 
are met.

Within 30 days of receiving this 
request, credit institutions must pre-
sent a substitutive measure proposal. 
However, credit institutions are not 
obliged to do this in the following 
circumstances:
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•	 when the property in question se-
cures another mortgage as colla-
teral for customer’s credit through 
other credit institutions; or 

•	 when the mortgage guaranteeing 
the mortgage credit is not first-
-rank, except where it is pledged 
to the same credit institution. 

Transfer in lieu of payment

Transfer of the property in lieu of 
payment involves the delivery of the 
property to the credit institution to 
settle the debt.

Transfer in lieu of payment only set-
tles the entire debt when:

•	 the sum of the property’s valua-
tion, made for the purposes of 
applying substitutive measures, 
and the amounts already delive-
red by way of principal repayment 
is equal to or more than the value 
of the initial loan; or 

•	 the valuation value of the pro-
perty made for the purposes of 
applying the replacement measu-
res is equal to or more than the 
principal outstanding.

Where transfer in lieu of payment 
does not settle the entire debt, cus-
tomers remain obliged to pay the 

difference between the principal 
outstanding and the valuation value 
of the property.

Having agreed transfer in lieu of pay-
ment, household customers have the 
right to remain in the property for 
six months, during which they are 
entitled to a grace period, paying 
interest only. To this end, customers 
must enter into a transfer in lieu of 
payment preliminary contract with 
the credit institution, and, where 
requested by the credit institution, 
grant it irrevocable power of attor-
ney to enter into the transfer in lieu 
of payment definitive contract.

Should household customers refuse 
the proposed transfer in lieu of pay-
ment, they forfeit the right to other 
substitutive measures.

Sale of the property to a FIIAH

This measure involves sale of the 
property to a FIIAH fund. The sum 
paid by the fund is delivered directly 
to the credit institution, which uses it 
to settle all or part of the household 
customer’s debt. 

The sale of the property to a FIIAH 
only settles the entire debt when:

•	 the sum of the amount paid by 
the FIIAH to acquire the property 
and the amounts delivered by the 
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household customer as principal 
repayments is equal to or more 
than the loan amount; or 

•	 the amount paid by the FIIAH to 
acquire the property is equal to 
or more than the principal outs-
tanding.

Where sale of the property to the 
FIIAH does not settle the entire 
debt, household customers remain 
obliged to pay the difference be-
tween the principal outstanding and 
the sale price of the property.

If the household customer refuses 
to sell the property to the FIIAH, they 
will forfeit the right to another sub-
stitutive measure. In any case, the 
household customer may remain in 

the property acquired by the Fund as 
tenant and has an option to repur-
chase the property. 

Property exchange

This measure allows household cus-
tomers to exchange their property 
for another of lower value. With the 
exchange, the principal outstanding 
is reduced by the difference in value 
between the two properties. The 
property of lower value may belong 
to the credit institution or a third 
party interested in the transaction.

Household customers may refuse to 
exchange properties and, if so, the 
credit institution must propose one 
of the other substitutive measures.

Non-viability of the restructuring plan

Household customer requests 
substitutive measure

Substitutive measure

Total settlement Partial settlementor

Application of substitutive measure 
by the credit institution

Transfer in lieu FIIAH Exchange
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2.3.  Coordination between 
the OASP and the Extraordinary 
regime
The procedure defined in the gen-
eral regime for out-of-court settle-
ment of arrears situations applies 
to most credit agreements entered 
into by household customers, with 
some exceptions. Meanwhile the 
extraordinary regime applies only to 
housing credit agreements for owner-
occupied homes. 

In certain situations, a housing cred-
it agreement for owner-occupied 
homes may be included under the 
OASP and the extraordinary regime 
at the same time. 

The two procedures may overlap 
when household customers present 
their request to access the extraor-
dinary regime before entering the 
housing credit agreement into the 
OASP or during the execution of that 
procedure.

In such cases, the credit institution 
suspends the procedures outlined 
in the General Regime up to the date 
the decision over the request for 
access to the extraordinary regime 
was communicated to the house-
hold customer. The following situa-
tions may result:

•	 if the request for access is accep-
ted, the credit institution must 
adopt the procedures defined in 
the extraordinary regime.

•	 if the request submitted before 
entry into the OASP is denied 
and where one of the situations 
which determine application of 
this procedure has occurred, the 
credit institution is required, on 
the same date on which it commu-
nicates the denial of the request to 
access the extraordinary regime, 
to enter the credit agreement into 
the OASP and communicate this 
to the household customer.

•	 if the request submitted after 
entry into the OASP is denied:

-	 during the 30-day period for 
the assessment and presen-
tation of proposals under the 
OASP, the credit institution is 
required to inform the hou-
sehold customer of the denial 
of the request to access the 
extraordinary regime. Within 
the time-frame mentioned, 
the credit institution must also 
inform the customer of the 
result of their creditworthi-
ness assessment, and where 
applicable, present them with 
suitable settlement proposals;
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-	 after the aforementioned 30-
day period is over, the credit 
institution is required to in-
form the household custo-
mer, on the same date, of the 
denial of the request to access 

the extraordinary regime and 
the result of their creditwor-
thiness assessment, presen-
ting also, where applicable, 
suitable settlement proposals.

3.  Assistance network for indebted 
consumers
Household customers who face 
difficulties in complying with their 
obligations under credit agreements 
may use the Assistance Network 
for Indebted Consumers (ANIC). This 
system comprises entities that have 
a remit of informing, advising and 
assisting household customers at 
risk of default or in arrears on credit 
instalments.

Access to these entities is free of 
charge. The accredited entities are 
published on the Portal do Consu-
midor (the Consumer Website) of the 
Directorate-General for Consumers. 
The list is also available on the 

Portal do Cliente Bancário (the Bank 
Customer Website). 

3.1.  Scope
The entities making up the Assistance 
Network for Indebted Consumers 
have the following remit: 

1. to inform the household custom-
ers about their rights and duties in 
pre-arrears situations, under the 
Out-of-court Arrears Settlement 
Procedure (OASP) and under the 
extraordinary regime for protection 
of debtors in a very difficult economic 
situation; 

2. to assist the household custom-
ers in analysing proposals presented 
by the credit institutions under the 
Pre-arrears Action Plan (PRAP), the 
OASP and the extraordinary regime, 
for example by assessing suitability 
of the proposals for the household 
customers’ financial situation, objec-
tives and needs; 

3. to work with the household cus-
tomers when negotiating with the 
credit institutions over proposals 
presented under the PRAP, the OASP 
and the extraordinary regime;  
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4. to provide information on indebt-
edness and over-indebtedness; 

5. to support the household cus-
tomers in assessing their creditwor-
thiness.

These entities may not:

•	 interact with credit institutions as 
representatives of or on behalf of 
household customers, for exam-
ple when the latter is negotiating 
the proposals presented under 
the PRAP and the OASP; 

•	 adopt reconciliation, mediation or 
arbitration mechanisms to obtain 
agreements between household 
customers and credit institutions.

The work of the entities making up 
the Assistance Network for Indebted 
Consumers ends if legal proceedings 
are proposed by the credit institu-
tion involved in the credit agreement 
to which the assistance provided 
relates. The household customer 
must inform the entity of this fact.

3.2.  Operating principles 
of entities in the Assistan-
ce Network for Indebted 
Consumers
The entities making up the Assistance 
Network for Indebted Consumers 

must obey principles of independ-
ence, impartiality, lawfulness and 
transparency.

The assistance provided to house-
hold customers must be swift and 
must follow criteria of high techni-
cal rigour.

The process of advising and assisting 
household customers is confidential. 
All employees and staff of the entities 
making up the assistance network 
and that participate in the process 
are subject to professional secrecy.

3.3.  Entities making up the 
Assistance Network for Indeb-
ted Consumers
The system is made up of legal enti-
ties, governed by public and private 
law, accredited by the Directorate-
General for Consumers, following an 
opinion issued by Banco de Portugal. 
The request for accreditation is 
presented through the form provided 
on the Consumer Website (Executive 
Order no. 2/2013, of 2 January).
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Legislation and regulations

Decree-Law no. 226/2012, 
of 18 October 2012
Extends the legal framework appli-
cable to housing loans (laid down in 
Decree-Law no. 51/2007, of 7 March 
2007) to all credit agreements con-
cluded with household customers 
which are secured by mortgage or 
other right on immovable property.

General Regime (Decree-Law 
no. 227/2012, of 25 October 
2012
Sets out the principles and rules to 
be complied with by credit institu-
tions in the prevention and out-of-
court settlement of arrears on credit 
agreements concluded with house-
hold customers. Under this legal 
framework, credit institutions are 
required to develop and implement a 
Pre-Arrears Action Plan (PRAP) and to 
implement an Out-of-court Arrears 
Settlement Procedure (OASP) for the 
negotiation, between credit institu-
tions and household customers, of 
solutions towards the out-of-court 
settlement of arrears situations. 
Additionally, it creates an Assistance 
Network for Indebted Consumers.

Extraordinary Regime (Law 
no. 58/2012, 9 of November 
2012 (Amended by Law no. 58/2014, 
of 25 August 2014))
Establishes an extraordinary regime 
for protection of borrowers of credit 
agreements to purchase, build or 
renovate owner-occupied homes 
who are in a very difficult economic 
situation.

Law no. 59/2012, 
of 9 November 2012
Amends Decree-Law no. 349/98, 
11 of November 1998 and creates 
additional safeguards for housing 
loans borrowers related to (i) the 
limitation of the right to terminate the 
credit agreement in case of default, 
(iI) the borrower’s right to resume a 
terminated credit agreement and 
(iii) the prohibition to increase the 
existent spread in case of renego-
tiation of the credit agreement fol-
lowing divorce, legal separation, dis-
solution of a life partnership or death 
of either one of the spouses.
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Notice of Banco de Portugal 
no. 16/2012, of 17 December 2012
Extends the information duties of 
credit institutions in the negotiation, 
conclusion and execution of housing 
loans to all credit agreements con-
cluded with household customers 
which are secured by mortgage or 
other right on immovable property.

Notice of Banco de Portugal 
no. 17/2012, of 17 December 2012
Details the obligations that, by vir-
tue of Decree-Law no. 227/2012,  
of 25 October, credit institutions shall 
comply with in the prevention and 
out-of-court settlement of arrears on 
credit agreements.

Instruction of Banco de Portugal 
no. 44/2012, of 17 December 
2012
Requires credit institutions to report 
to Banco de Portugal information 
on (i) credit agreements entered 
into the Out-of-court Arrears Settle-
ment Procedure (OASP), in accord-
ance with Decree-Law no. 227/2012,  
of 25 October and (ii) credit agree-
ments covered by the Extraordinary 
Regime for protection of housing loan 

borrowers in a very difficult economic 
situation, in accordance with Law no. 
58/2012, of 9 November.

Instruction of Banco de Portugal 
no. 45/2012, of 17 December 
2012
Establishes, in accordance with the 
amendments introduced by Decree-
Law no. 226/2012, the models of the 
standardized information that credit 
institutions shall provide preceding 
the conclusion of housing loans and 
other credit agreements secured by 
mortgage or other right on immov-
able property.

Circular letter no. 93/2012/
DSC, of 28 December 2012
Releases guidelines related to the coor-
dination between the Out-of-court 
Arrears Settlement Procedure, regu-
lated by Decree-Law no. 227/2012,  
of 25 October 2012, and the pro-
cedure set out in Law no. 58/2012,  
of 9 November 2012.

Executive Order no. 2/2013, 
of 2 January 2013
Establishes the regime and proce-
dure applicable to the accreditation 
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of the entities comprising the Assis-
tance Network for Over-indebted 
Consumers (ANIC).

Decree-Law no. 58/2013, 
of 8 May 2013
Revises and updates certain fea-
tures of the regime applicable to the 
classification of credit operations’ 
term, conventional interest, inter-
est capitalisation and late payment 
by debtors.
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